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Chapter 7. Avoiding Enforcement

David Horton, Unconscionability Wars, 106 Nw. Univ. L. Rev. Colloquy 13 
(2011). Over the past decade, however, the Supreme Court has continued 
to whittle away at the proposition that the courts might have the power to 
decide issues of unconscionability before the arbitrators take over. (The most 
recent examples include Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772 
(2010) (arbitration clause could effectively delegate to arbitrator the issue of 
its possible unconscionability); AT&T Mobility LLC v. Concepcion, 131 S. Ct. 
1740 (2012) (lower court could not on ground of unconscionability prevent 
enforcement of arbitration clause precluding class actions).) Until there is 
either further change in the make-up of the Supreme Court or a willingness 
on the part of Congress to intervene, prospects for further development of 
the unconscionability principle in the context of challenges to arbitration 
clauses seem clouded, if not downright gloomy. Charles L. Knapp, Taking 
Contracts Private: The Quiet Revolution in Contract Law, 71 Fordham L. 
Rev. 761, 798 (2002). On the other hand, the greater attention paid over the 
last two decades to the principle of unconscionability may be producing a 
greater receptiveness on the courts’ part to claims of unconscionability gen-
erally. See generally Amy J. Schmitz, Embracing Unconscionability’s Safety 
Net Function, 58 Ala. L. Rev. 73 (2006).

[Adapted from Charles L. Knapp, Unconscionability in American Con-
tract Law: A Twenty-first Century Survey, in Contract Law: Transatlantic Per-
spectives, L. DiMatteo, K. Rowley, S. Saintier, & Q. Zou, Cambridge Univ. Press 
(forthcoming 2012).]

In re Checking Account Overdraft Litigation
United States District Court
694 F. Supp. 2d 1302 (S.D. Fla. 2010)

ORDER RULING ON OMNIBUS MOTION TO DISMISS

James Lawrence King, District Judge.
The Defendant Banks moved for dismissal or judgment on the plead-

ings of each of the fifteen Complaints pending in this multi-district litigation 
proceeding, pursuant to Fed. R. Civ. P. 12(b)(6) and 12(c), on December 22, 
2009. . . . 

I. Background

On June 10, 2009 the United States Judicial Panel on Multidistrict Litiga-
tion transferred five actions to this Court for coordinated pre-trial proceed-
ings, establishing this multi-district litigation proceeding known as In re Check-
ing Account Overdraft Litigation, MDL No. 2036. Actions against SunTrust Bank 
and Huntington National Bank were subsequently transferred to this Court 
and made part of this Multidistrict litigation proceeding. New actions con-
tinue to be filed against these, and other, Banks alleging basically the same 
causes of action. The transfer and consolidation of those actions to this Court 
by the Multidistrict Panel is anticipated.



D. Unconscionability  627

Amended Complaints against Bank of America, Citibank, Chase, Union 
Bank, U.S. Bank, Wachovia and Wells Fargo were filed in October and Novem-
ber 2009. Plaintiffs, are current or former checking account customers of 
the Defendant federally chartered banks who seek to recover (for themselves 
and all other customers similarly situated) alleged excessive overdraft fees for 
charges made to their accounts on debit card transactions. The alleged com-
mon nucleus of specific facts pled assert a common practice by Defendants, to 
enter charges debiting Plaintiffs’ accounts from the “largest to the smallest” 
thus maximizing the overdraft fee revenue for themselves. In addition to the 
allegations about posting order, the Complaints set forth a number of other 
alleged agreements, policies and practices, contended by Plaintiffs to unlaw-
fully damage them. Plaintiffs’ asserted claims rely upon the legal theories of 
breach of contract and breach of a covenant of good faith and fair dealing, 
unconscionability, conversion, unjust enrichment, and violation of the con-
sumer protection statutes of various states.

The Banks rely, as the legal basis for their omnibus motion to dismiss all 
claims: (1) the doctrine of federal preemption barring state regulation of the 
activities of national bank pursuant to the National Bank Act; (2) the contracts 
with the banks explicitly authorizing Defendants to post from “high to low” 
and overdraft fee assessment; (3) the legal argument that common law uncon-
scionability claims are defenses only, not subject to affirmative causes of action 
for injury; (4) that conversion will not lie since the depositor does not have title 
to the money deposited; (5) that an adequate remedy at law exists for unjust 
enrichment; and (6) that state consumer protection laws are inapplicable.

Each of the fifteen Complaints in these lawsuits is filed against a single 
bank. Five of the fifteen Complaints were filed by California Plaintiffs seek-
ing to represent classes of California customers. Eight Complaints were filed 
by non-California Plaintiffs seeking to represent nationwide classes excluding 
California customers, but with (in some cases) subclasses limited to residents 
of particular states. Finally, Larsen v. Union Bank, N.A., No. 1:09-cv-23235-JLK 
(“Larsen”) was filed by a California Plaintiff seeking to represent a nationwide 
class that includes California customers; and Zankich v. Wells Fargo Bank, N.A., 
No. 1:09-cv-23186-JLK (“Zankich”) was filed by Washington Plaintiffs seeking 
to represent a Washington class.

The operative Complaints in these cases vary somewhat in the causes of 
action asserted, but all of the Complaints allege causes of action for breach of 
contract and/or breach of an implied covenant of good faith and fair dealing. 
Most cases also assert the common law causes of action for conversion, uncon-
scionability, and/or unjust enrichment. Finally, each Complaint asserts one or 
more causes of action under the consumer protection laws of various states. 
Collectively, the Complaints involve individual Plaintiffs from fourteen states 
asserting claims under the law of twenty-one states.

II.  Standard of Review of Motions to Dismiss under Fed. 
R. Civ. P. 12(b) & (c)

“For the purposes of a motion to dismiss, the court must view the allega-
tions of the Complaint in the light most favorable to plaintiff, consider the 
allegations of the Complaint as true, and accept all reasonable inferences 
 therefrom.” Omar ex rel. Cannon v. Lindsey, 334 F.3d 1246, 1247 (11th Cir. 
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2003). . . . At this stage, the Court must accept all well-pled facts as true and 
only rule on the legal sufficiency of the Complaints. That is, the Court is only 
determining whether the Complaints adequately state a cause of action, not 
whether those causes of action will ultimately succeed.

III. Discussion

Applying this standard to a consideration of the well-pled allegations 
made by Plaintiffs in the filed Complaints subject to the omnibus motion to 
dismiss, the Court finds Plaintiffs make the following assertions:

Over the past decade, Defendant Banks provided many of their 
checking account customers with debit cards, check cards or ATM cards. 
Through the use of debit cards, customers engage in transactions using 
funds from their accounts by engaging in “debit” or “point of sale” (“POS”) 
transactions, or by withdrawing money from their accounts at automated 
teller machines (“ATMs”). Regardless of whether a debit card is used to 
execute POS transactions or to withdraw cash from ATM machines, the 
transaction is processed electronically, and the Banks are notified instan-
taneously when the card is physically passed (“swiped”) through a receiv-
ing machine.

When a customer swipes a debit card, the bank is able to determine 
immediately whether there are sufficient funds in the customer’s account to 
cover the attempted POS or ATM transaction. The Banks have the option 
to accept or decline the transaction at that time. They have the technologi-
cal capability to decline debit card transactions (which they do if a pending 
transaction would exceed a pre-determined, overdraft tolerance limit for an 
account), or to notify customers that the particular transaction will result 
in an overdraft. Rather than routinely declining debit card transactions 
or warning their customers that completing the transaction would result 
in an overdraft fee, the Banks have adopted and implemented automatic, 
fee-based overdraft programs, processing debit card transactions and then 
charging their customers overdraft fees. The overdraft fee is typically $35 
per overdraft. Defendant Banks do not give customers the option to decline 
to complete the debit transactions or provide other forms of payment. In 
addition, the Banks fail to adequately disclose to their customers that they 
can opt out of this overdraft policy, thereby avoiding all overdrafts and over-
draft fees.

The Complaints further allege that Defendant Banks deploy advanced 
software to automate their overdraft systems to maximize the number of over-
drafts and, thus, the amount of overdraft fees charged per customer. These 
automated overdraft programs manipulate and alter customers’ transaction 
records to deplete the funds in a customer’s account as rapidly as possible, 
resulting in more overdraft fees charged for multiple, smaller transactions. 
Overdrafts are likely to occur at times when, but for the Banks’ manipulation 
and alteration, there would be sufficient funds in the account and many of 
these overdrafts would not occur at all.

Plaintiffs further state the most common way in which the Banks manip-
ulate and alter customer accounts is by reordering debit transactions on a 
single day, or over multiple days, from largest to smallest amount, regard-
less of the actual chronological sequence in which the customer engaged in 
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these transactions. Almost without exception, reordering debit transactions 
from highest to lowest results in more overdrafts than if the transactions were 
processed chronologically. For example, if a customer, whose account has a 
$50 balance at the time a bank processed several transactions, made four 
transactions of $10 and one subsequent transaction of $100 on the same day, 
the bank would reorder the debits from largest to smallest, imposing four 
overdraft fees on the customer. Conversely, if the $100 transaction were deb-
ited last—consistent with the chronological order of the transactions, and 
with consumers’ reasonable expectations—only one overdraft fee would be 
assessed. By holding charges rather than posting them immediately to an 
account, the Banks are able to amass a number of charges on the account. 
Subsequently, the Banks post all of the amassed charges on a single date, 
in order of largest to smallest, rather than in the order in which they were 
received or charged. This delayed posting results in multiple overdraft fees 
that would not otherwise be imposed.

The delayed posting also prevents customers from determining accurate 
account balances. In certain cases, customers are informed that they have a 
positive balance when, in reality, they have a negative balance, despite the 
Banks’ actual knowledge of outstanding debits and transactions. Although 
consumers can reduce the risk of overdrawing their accounts by carefully 
tracking their credits and debits, consumers often lack sufficient informa-
tion about key aspects of their account. For example, a consumer cannot 
know with any degree of certainty when funds from a deposit or a credit 
for a returned purchase will be made available. Even when the Banks have 
knowledge of outstanding transactions that have already created a negative 
balance in a customer’s account, they approve, rather than decline, sub-
sequent debit card purchases and other electronic transactions. Further, 
the Banks assess overdraft fees at times when the actual funds in customer 
accounts are sufficient to cover all debits that have been submitted for pay-
ment. The Banks do this by placing a “hold” on actual funds in customer 
accounts.

Specifically, Plaintiffs allege that they were personally injured by Defen-
dant bank’s practices. Defendant banks charged each of the Plaintiffs multiple 
overdraft fees. Plaintiffs contend they were forced to pay overdraft fees as a 
consequence of the Banks’ wrongful overdraft policies and practices, depriv-
ing them of significant funds, and causing them ascertainable monetary losses 
and damages. Plaintiffs assert claims against the Banks for breach of contract 
and breach of the covenant of good faith and fair dealing, unconscionability, 
conversion, unjust enrichment, and for violations of various states’ consumer 
protection statutes.

. . . In this Order, the Court addresses whether: (A) all of Plaintiffs’ claims 
are barred by federal preemption; (B) Plaintiffs’ state common law claims fail 
as a matter of law; and (C) Plaintiffs’ claims under various state consumer pro-
tection statutes also fail as a matter of law. The Court addresses each allegation 
in turn. For the following reasons, the Court finds Defendants’ arguments on 
preemption and the common law claims, at this procedural state of the case, 
unpersuasive. . . . However, the Court’s findings, in the following portions of this 
opinion regarding the state’s statutory claims will require the filing of amended 
complaints to correct the deficiencies in the existing Complaints. . . . 
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a. federal preemption

. . . Defendants assert that the activities of national banks in conducting 
the “business of banking” are subject to exclusive federal regulation and any 
state law which attempts to regulate, limit, or condemn such activities is pre-
empted. Defendants primarily rely on OCC Regulations §7.4002 and §7.4007 
and OCC Interpretative Letter 997. All of Plaintiffs’ allegations in this action 
rely upon state law claims. Defendants argue these allegations are preempted 
because they are in direct conflict with the Office of the Comptroller of the 
Currency’s regulations and attempt to regulate the business of banking.

Plaintiffs respond that they are not trying to prevent banks from engaging 
in the business of banking, they are merely asking the banks to do so in good 
faith. Specifically, Plaintiffs claim they are not challenging the bank’s right 
to charge overdraft fees. Instead, they are challenging the banks’ practice of 
manipulating the overdraft fees “in order to maximize a benefit to them and 
to the great detriment of the parties who are their account holders.” . . . Plain-
tiffs explain that the banks are not federally authorized to manipulate the 
transactions as alleged and therefore their claims are not preempted by fed-
eral law. . . . The Court agrees.

. . . [T]he Court’s only inquiry at this stage is whether the state law claims, 
as alleged, more than incidentally affect the exercise of the banks’ deposit 
taking power. The Plaintiffs alleged claims are not that banks lack the right to 
charge overdraft fees as part of their deposit-taking powers. Instead, Plaintiffs 
attack the allegedly unlawful manner in which the banks operate their over-
draft programs to maximize fees at the expense of consumers. At this stage, 
these allegations do no more than incidentally affect the banks’ exercise of 
their deposit taking power and are therefore not preempted.

b. common law claims

In this section, the Court will turn to Plaintiffs’ common law claims. Spe-
cifically, the Court will address (i) choice of law, (ii) breach of contract, (iii) 
unconscionability, (iv) unjust enrichment, and (v) conversion.

1. Choice of Law
. . . Defendants generally acknowledge that the elements of the common 

law claims asserted are the same in every state. There is, therefore, no need 
for the Court to analyze the common law issues on a plaintiff-by-plaintiff or 
state-by-state basis at this early procedural (Motion to Dismiss) stage of the 
proceedings. . . . 

2.  Breach of Contract Based on the Implied Covenant of Good Faith and 
Fair Dealing

The Defendant banks make two arguments for the dismissal of the breach 
of contract claims, based on the implied covenants of good faith and fair deal-
ing. First, Defendants argue that the conduct complained of is in accord with 
the express terms of the agreements between the bank and the Plaintiff cus-
tomer and that the implied covenant of good faith and fair dealing cannot 
vary express contractual terms. “As a general principle, there can be no breach 
of the implied promise or covenant of good faith and fair dealing where the 
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contract expressly permits the actions being challenged, and the defendant 
acts in accordance with the express terms of the contract.” 23 Williston on 
Contracts §63:22 (4th ed.); see, e.g., Burger King Corp. v. C.R. Weaver, 169 F.3d 
1310, 1316 (11th Cir. 1999) (“[T]he implied obligation of good faith cannot 
be used to vary the terms of an express contract”) (citations omitted); Kham 
& Nate’s Shoes No. 2, Inc. v. First Bank of Whiting, 908 F.2d 1351, 1357 (7th Cir. 
1990) (“Good faith is a compact reference to an implied undertaking not to 
take opportunistic advantage in a way that could not have been contemplated 
at the time of drafting”) . . . . 

Plaintiffs counter, and the Court agrees, that they do not seek to vary the 
language of the contract, but rather to have the express contractual terms 
carried out in good faith. Plaintiffs do not ask the Court to tell the banks how 
to order transactions, but simply that the ordering must be carried out as con-
templated by the covenant of good faith and fair dealing. There are a number 
of cases supporting the proposition that when one party is given discretion 
to act under a contract, said discretion must be exercised in good faith. See 
Alexander Mfg., Inc. Employee Stock Ownership & Trust v. Ill. Union Ins. Co., 666 
F. Supp. 2d 1185, 1206 (D. Or. 2009) (“Good faith requires that each party 
perform its obligations under the contract, including exercising any discretion 
that the contract provides, in a way that will effectuate the objectively reason-
able contractual expectations of the parties”) . . . . Therefore, the Court will 
not dismiss the breach of contract claim on this basis.

Second, Defendants argue that the practice of posting high-to-low is per-
mitted by the applicable law. The Uniform Commercial Code (UCC) generally 
endorses high-to-low posting of checks in UCC Section 4-303(b). Defendants 
suggest the Court should read that general endorsement of high-to-low post-
ing as applicable to debit card transactions. While conceding that the relevant 
UCC provisions upon which they rely do not apply to debit card transactions 
(only to checks) Defendants argue that the principles underlying the UCC’s 
reasoning apply to electronic transfers as well as to the check transactions. 
According to Defendants, if the UCC, as a matter of legislative determination 
holds that banks have discretion to order transactions from high-to-low, it can-
not therefore be bad faith or a violation of the common law to do so. Defen-
dants contend this is a reasonable interpretation because of the impossibility 
of stating a rule that would be fair in all cases, bearing in mind the infinite 
number of combinations of large and small checks and debit purchases, in 
relation to the available balance on hand.

In support of their position, Defendants cite several cases which have 
found in favor of a bank’s discretion to post transactions high-to-low. . . . 

Plaintiffs respond that decisions involving paper check transactions are 
inapposite. They argue that there is a fundamental difference between check 
and electronic transactions, and that the UCC’s endorsement of high-to-low 
posting for checks should not be extended to cover debit card transactions. 
Plaintiffs submit that the instantaneous nature of debit card transactions, 
carries with it much less risk to the merchant than the risk involved when 
accepting a check, where there is usually a few days gap in between when the 
check is issued and when the check is presented to the bank for payment. 
With the faster debit card transaction, the risk to the merchant is much 
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less significant since the bank can choose to decline the purchase before 
the buyer leaves the store with the goods. Defendants’ suggested analysis of 
applying the UCC’s endorsement of high-to-low posting in check transac-
tions to debit card transactions does not logically follow. If they were the 
same, there would be one body of law addressing both. The UCC’s generally 
accepted principles when dealing with checks cannot be broadly applied to 
debit card transactions. To do so would be to ignore the fundamental differ-
ences between the two.

. . . [I]f there is any question about the facts, or how the banks operate, 
these are matters to be developed through discovery. Factual issues must not 
be resolved on Motion to Dismiss by the simple expedient of selecting facts 
asserted by one side over the other as true. . . . At this stage in the proceed-
ings the Court determines that whether the banks are acting in good faith is a 
question of fact which should be deferred until discovery is taken and the facts 
before the Court further developed. Therefore, the Court must deny Defen-
dants’ Motion to Dismiss on this issue. . . . 

3. Unconscionability
All Complaints include a count for Unconscionability. That is, Plaintiffs 

seek a declaration that certain terms of Plaintiffs’ contracts with Defendants 
(and Defendants’ performance of those terms) are unconscionable, and dam-
ages that have resulted from Defendants’ enforcement of the allegedly uncon-
scionable terms. Those terms and practices include: (1) Re-ordering the debit 
postings in bad faith so as to maximize the number of overdrafts incurred by 
Plaintiffs, (2) charging excessive overdraft fees that do not reasonably relate 
to the costs or risks associated with providing overdraft protection, (3) failing 
to disclose that customers have the option to opt out of the overdraft pro-
tection, and (4) failing to obtain Plaintiffs’ consent before overdrawing their 
accounts.

Defendants make two arguments attacking Plaintiffs’ unconscionability 
count in this Motion. First, Defendants argue that unconscionability is not an 
affirmative cause of action, but merely a defense to the enforcement of a con-
tract. See Cowin Equip. Co., Inc. v. Gen. Motors Corp., 734 F.2d 1581, 1582 (11th 
Cir. 1984) (“[T]he equitable theory of unconscionability has never been uti-
lized to allow for the affirmative recovery of money damages. The Court finds 
that neither the common law of Florida, nor that of any other state, empowers 
a court addressing allegations of unconscionability to do more than refuse 
enforcement of the unconscionable section or sections of the contract so as 
to avoid an unconscionable result.”). Plaintiffs respond by asserting that the 
Court can utilize its equitable powers to issue a declaratory decree that the 
contractual terms and practices are unconscionable. . . . Moreover, Plaintiffs 
argue that, if the Court finds the terms or practices to be unconscionable, the 
Court has the power to award damages for the banks’ past enforcement of the 
terms. . . . 

The Court finds Plaintiffs’ argument more persuasive. If the overdraft fee 
provisions are found to be unconscionable, the Court retains the authority 
and discretion to fashion appropriate equitable relief. Moreover, a declaration 
of unconscionability may affect the legal status of the contractual terms that 
Defendants seek to enforce, which may, in turn, affect the analysis of the other 
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causes of action that Plaintiffs assert. Finally, Defendants appear to be correct 
in their assertion that, ordinarily, unconscionability is properly asserted as a 
defense to a contract rather than an affirmative cause of action. But this is not 
the ordinary case. An ordinary case in this factual context would be one in 
which the customer allegedly overdraws his or her account, the bank provides 
the overdraft service, and then the bank demands payment of the overdraft 
fee from the customer. Then, when the customer refuses to pay, the bank sues 
the customer for breach of contract, and the customer at that time can raise an 
unconscionability defense to the enforcement of the contract. In the instant 
case, however, the bank is never required to file suit because it is already in 
possession of the customer’s money, and simply collects the fee by debiting 
the customer’s account. Thus, the customer never has the opportunity to raise 
unconscionability as a defense for nonpayment. The only opportunity to do 
so is through a lawsuit filed by the customer, after payment has been made. 
Hence, the facts of the instant case weigh in favor of permitting Plaintiffs to 
pursue an unconscionability claim.

Defendants’ second argument asserts that the challenged contractual 
terms and practices are not unconscionable. Unconscionability has two aspects: 
procedural and substantive. The Court will address procedural unconsciona-
bility first.

. . . Regarding the procedural aspect, Defendants argue that, although 
the contractual terms were part of boilerplate language contained in a multi-
page contract, Plaintiffs were not forced to sign the agreements, they were not 
tricked into signing the agreement, and the terms were not hidden from them. 
See Best v. United States Nat’l Bank, 303 Or. 557, 739 P.2d 554, 556 (1987) (bank’s 
overdraft fees not procedurally unconscionable, even though they were in a 
“take it or leave it” contract, where customers could close their accounts at any 
time and for any reason, customers were of ordinary intelligence and experi-
ence, and there was no evidence that the bank obtained the contract through 
deception or any other improper means) . . . . Plaintiffs respond by pointing 
out the tremendous disparity in sophistication and bargaining power between 
Plaintiffs and Defendants. They also argue that these were contracts of adhe-
sion—that is, they were presented with no option to negotiate the terms and 
those terms were set out in voluminous boilerplate language. Plaintiffs further 
claim that they were denied any meaningful opportunity to opt out of the over-
draft protection program. See Perdue v. Crocker Nat’l Bank, 38 Cal. 3d 913, 216 
Cal. Rptr. 345, 702 P.2d 503, 514 (1985) (procedural unconscionability present 
where contract terms laying out the bank’s overdraft policies were presented 
on a “take it or leave it” basis in one-sided boilerplate terms); Powertel, Inc. v. 
Bexley, 743 So. 2d 570, 575 (Fla. 1st DCA 1999) (arbitration clause procedur-
ally unconscionable because parties had no meaningful choice in accepting or 
rejecting the contract).

The Court finds that Plaintiffs have sufficiently pled procedural uncon-
scionability. Although Plaintiffs do not allege they were coerced into accepting 
the overdraft protection terms, the disparity in sophistication and bargain-
ing power between Plaintiffs and Defendants is obvious. The terms at issue 
were contained in voluminous boilerplate language drafted by the bank. If 
Plaintiffs did disagree with the terms, there was no meaningful opportunity 
to negotiate with the bank; rather, the bank would simply refuse to open an 
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account for the customer as Defendants’ counsel orally argued: (“That’s why 
these terms are nonnegotiable, because it’s automated.”). (See Oral Arg. 
Trans. 76:14-15.) Moreover, Plaintiffs have alleged that they were not notified 
they had the option to decline the overdraft protection service (in which case 
the bank would simply decline to pay the merchant who presented the item 
for payment, rather than paying and charging the customer an overdraft fee), 
when in fact they did have that option. Thus, the Court concludes the Plain-
tiffs have sufficiently alleged procedural unconscionability.

The standard for substantive unconscionability has been articulated in 
slightly different ways, but one representative formulation is the following: 
A term is substantively unconscionable if it is so “outrageously unfair as to 
shock the judicial conscience,” or it is one that “no man in his senses and 
not under delusion would make on the one hand, and as no honest and fair 
man would accept on the other.” Bland, 927 So. 2d at 256 (quotations and 
citations omitted). To make that determination, courts should consider “the 
commercial reasonableness of the contract terms, the purpose and effect 
of the terms, the allocation of the risks between the parties, and similar 
public policy concerns.” Jenkins v. First Am. Cash Advance of Ga., LLC, 400 
F.3d 868, 876 (11th Cir. 2005) (quotations and citations omitted). Defen-
dants argue that the high-to-low posting practice cannot be substantively 
unconscionable because it is a standard industry practice that is expressly 
endorsed by the UCC. See White, 563 F. Supp. 2d at 1370 (high to low post-
ing practice not substantively unconscionable because the practice is con-
sistent with the UCC); Daniels v. PNC Bank, N.A., 137 Ohio App. 3d 247, 
738 N.E.2d 447, 451 (2000) (“[B]ecause the practice of high-low posting is 
allowed by [the UCC], it cannot be said to be itself unconscionable.”). In 
response, Plaintiffs argue that no reasonable person would have agreed to 
allow the banks to post debits in a manner designed solely to maximize the 
number of overdraft fees. They also argue that the amount of overdraft fees 
is unconscionably excessive because the fees are not reasonably related to 
the costs or risks associated with providing overdraft protection. See Max-
well v. Fidelity Fin. Servs., 184 Ariz. 82, 907 P.2d 51, 58 (1995) (“Indicative of 
substantive unconscionability are contract terms so one-sided as to oppress 
or unfairly surprise an innocent party, an overall imbalance in the obliga-
tions and rights imposed by the bargain, and significant cost-price dispar-
ity.”). Finally, Plaintiffs argue that this analysis is highly fact dependent and 
cannot be resolved on a motion to dismiss.

The Court finds that Plaintiffs have sufficiently pled substantive uncon-
scionability. The Complaints state that deposit agreements contained contrac-
tual terms regarding overdraft protection that had the purpose and effect of 
allowing Defendants to re-order the posting of debit transactions to maximize 
the number and amount of overdraft fees charged to Plaintiffs, and that the 
fees bear no reasonable commercial relationship to the costs or risks asso-
ciated with providing the overdraft service. Moreover, Defendants are not 
entirely correct when they state that high-to-low posting is expressly condoned 
by the UCC. As discussed in the above section, the provision they rely on, sec-
tion 4-303(b), applies only to paper checks, not the electronic debits that are 
the subject of this lawsuit. Although the Court recognizes that the UCC com-
mentary suggests that courts may apply the UCC provisions by analogy, this is 
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the exact set of circumstances in which the analogy breaks down. With paper 
checks, the customer gives a check to the merchant and leaves with the mer-
chandise. The merchant then, at some unspecified time in the future, takes 
the check to his or her bank, which then presents the check to the customer’s 
bank for payment. This guaranteed time lapse increases the risk to the bank, 
the merchant, and the customer that, in the intervening time period, there 
will not be sufficient funds in the account to cover the check. Thus, banks are 
far more justified in adopting a specific check posting order, providing over-
draft services, and charging the customer an overdraft fee to account for the 
risk of insufficient funds. With electronic debit cards, however, the banks can 
know, at least in many circumstances, instantly whether there are sufficient 
funds and can decline the transaction immediately, decreasing the risk to all 
parties and obviating the need to “hold” the debit transactions for a period 
of time and then post them in a specific order. Thus, Defendants’ reliance on 
UCC section 4-303(b) to defeat substantive unconscionability is misplaced.

Therefore, having found that Plaintiffs have sufficiently alleged both the 
procedural and substantive aspects, the Court concludes that Plaintiffs have 
stated a claim for unconscionability.10 . . . 

[The court in the rest of its opinion addresses, and denies, defendants’ 
motions to dismiss plaintiffs’ claims based on unjust enrichment and conver-
sion, and then goes on to address the sufficiency of the various complaints’ 
pleading of statutory causes of action under several different consumer protec-
tive statutes, sustaining some and dismissing others for a variety of reasons.—
Eds.]

Notes and Questions

1. Outcome of Checking Account Litigation. At least some of the related “check-
ing account overdraft” suits may ultimately end up in arbitration, where the 
outcomes will presumably not result in published opinions. See Buffington v. 
Sun Trust Banks, Inc., 2012 WL 660974 (11th Cir.) (arbitration clause neither 
procedurally nor substantively unconscionable; motion to compel arbitration 
granted). But of the suits that did remain in litigation, at least one has resulted 
in a settlement, with Bank of America, for $410 million. In re Checking Acc’t 
Overdraft Litigation, 2011 WL 5873389 (S.D. Fla.). The settlement agreement 
includes a 30 percent attorney fee. Id. at 20. News accounts indicate substantial 
settlements may also be reached with some of the other defendant banks.

2. Unconscionability as basis for affirmative relief. Over the years, many courts 
have construed UCC §2-302 as intended only as a defensive concept, not to 
be used to gain affirmative relief. This construction is based on the section’s 
indication that courts may “refuse to enforce” or may “limit the application 
of” an unconscionable contract or clause. See, e.g., Arthur v. Microsoft Corp., 
676 N.W.2d 29, 38-39 (Neb. 2004) (purchasers could not claim damages 
based on allegation that price versus cost disparity was unconscionable). A 

10. To be clear, the Court has not concluded that the challenged terms and practices are uncon-
scionable. The Court has merely found that Plaintiffs have alleged sufficient facts to proceed with this 
claim.
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few courts have allowed damages or restitution after finding that the contract 
or one of its clauses was unconscionable. See Langemeier v. National Oats, 
Inc., 775 F.2d 975, 977-978 (8th Cir. 1985) (section allows court to enforce 
contract without unconscionable term, which may lead to affirmative relief). 
The court in the Checking Account opinion above comes down very firmly on 
the side of affirmative relief for unconscionability, based on the facts of this 
particular type of case. Do you find its opinion persuasive on this point? Do 
you think it should lead to a more active role for the unconscionability doc-
trine generally?

3. Other consumer unconscionability cases. Some other potentially signifi-
cant decisions in the consumer area have come down in recent years. In 
Johnson v. The Cash Store, 68 P.3d 1099 (Wash Ct. App. 2003), a Washing-
ton Court of Appeals affirmed a trial court holding that a debtor who had 
entered into a series of transactions with a “payday” lender could recover 
both for unconscionability and for violation of the state’s Consumer Protec-
tion Act, where she had paid more than double the amount of an original 
$500 loan, lost her trailer residence to foreclosure, and still owed $20,000 
to her mortgage lender. On appeal, the defendant argued that because its 
operations had been approved by the state’s Department of Financial Insti-
tutions, they could not possibly be unconscionable or otherwise actionable. 
The court held otherwise, however, pointing out that the defendant’s opera-
tions appeared to violate the state’s statute regulating small loans to consum-
ers at higher rates:

In Washington, [state law] prohibits the classic form of roll over for . . . small loans: 
“No loan made under this act shall be repaid by proceeds of another loan made 
under [this act] by the same lender or affiliate. The proceeds from any loan made 
under this act shall not be applied to any other loan from the same lender or affili-
ate.” In an attempt to comply with this regulation, Cash Store requires its customers 
to “pay off” each loan with cash that is promptly returned to the customer when he or 
she pays the finance fee for the original loan, signs a new consumer loan agreement, 
and writes out a new postdated check. . . . Labeling roll overs as new loans is common 
in the payday loan industry. . . . By paying back the loan and immediately taking out 
a new loan for the same amount, the consumer enters a debt treadmill, where the 
loan is nonamortizing and payment of a finance fee every two weeks is necessary to 
prevent a default. . . . The payday loan industry maintains that the risk of default is 
high and justifies exorbitant finance fees. However, “because the rollover practice is 
part of its business model, the risk of losing capital decreases over time.” . . . 

Id. at 1106. A similar lending operation was challenged in O’Donovan v. Cash-
Call, Inc., 2011 WL 5573845 (N.D. Cal.), by plaintiffs who claimed excessive 
interest rates, oppressive collection procedures, and a host of other improper 
and illegal practices on the part of the lender and sought to have their claims 
certified as a class action. A California federal district court held that at least 
some of the claims were appropriate for class certification, including their 
claims of procedural and substantive unconscionability, and allowed the case 
to go forward.

Interest rates in excess of 18 percent on a credit card—and going up as 
high as 55 percent in this case—were held by a Massachusetts Superior Court 
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to be unconscionable, in the case of Citibank v. DeCristoforo, 2011 WL 1020497 
(Mass. Super. Ct.). The defendant bank argued that under state statute it could 
charge whatever interest rate it wished, with no interference from the courts. 
In an opinion remarkable for its breadth, the court reviewed the history of 
national regulation of banking practices going back to the founding of the 
federal banking system, and traced the gradual erosion of legal controls over 
usury, capped by a “race to the bottom” in states that effectively give the banks 
carte blanche to do as they please. In this case, however, the court held that 
under Massachusetts law the defendant was not free to charge unconscionable 
rates.

4. Unconscionability in commercial cases. Merchants or other commercial 
parties frequently allege that they are victims of unconscionable bargains, 
though the courts usually have been disinclined to give relief to those parties. 
On appropriate facts, however, courts have occasionally found unconsciona-
bility in such cases. A leading example is A & M Produce v. FMC Corp., 186 
Cal. Rptr. 114 (Ct. App. 1982) in which a contract for sale of faulty agricultural 
machinery included a warranty disclaimer and an exclusion of consequential 
damages. The court found procedural unconscionability on two grounds: 
first, due to the disparity in size and bargaining power between the buyer, a 
local though relatively large farming business, and the seller, an international 
manufacturer; and second, because the objectionable terms were located on 
the back side of the contract and were not pointed out by the salesperson. The 
court also found substantive unconscionability because the clauses shifted to 
the buyer the risk of lost crops due to failure of the machinery. Id. at 124-126. 
A more recent case similar to A & M Produce is DJ Coleman, Inc., v. Nufarm 
Americas, Inc., 693 F. Supp. 2d 1055 (D.N.D. 2010) (court denied summary 
judgment to defendant herbicide manufacturer where commercial farming 
operation sued for injury to crop assertedly caused by defendant’s herbicide; 
language on seller’s label attempting to bar consequential damages could be 
both procedurally and substantively unconscionable). As these cases suggest, 
the merchant who succeeds with an unconscionability claim is likely to assert 
a bargaining disadvantage in relation to a more powerful party. See, e.g., 
Construction Associates, Inc. v. Fargo Water Equipment Co., 446 N.W.2d 237 
(N.D. 1989) (in contract between local construction company and interna-
tional seller, clause limiting liability for seller’s breach to providing replace-
ment goods held unconscionable); Johnson v. Mobil Oil Co., 415 F. Supp. 
264 (E.D. Mich. 1976) (retailer had less than eighth grade education, was 
practically illiterate, signed the contract while busily engaged with service 
station, and did not discuss any term other than amount of rent). See also 
Jane P. Mallor, Unconscionability in Contracts Between Merchants, 40 Sw. 
L.J. 1065, 1086-1087 (1986) (asserting that merchants should have a more 
demanding duty to read and therefore should be unable to assert unfair sur-
prise, and that lack of meaningful choice applies only when the merchant 
can show necessity or that the other party abuses monopoly-like advantage); 
Harry G. Prince, Unconscionability in California: A Need for Restraint and 
Consistency, 46 Hastings L. J. 460 (1995) (criticizing A&M Produce and other 
California decisions finding parties with substantial business experience to 
be victims of unconscionability, asserting that merchants are more likely to 
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have resort to counsel, to read and understand contracts, and to have the abil-
ity to find alternative bargains).

E. PUBLIC POLICY

For the most part, this chapter has focused on situations in which a party may 
have a defense against enforceability of a contract because of some bargaining 
misconduct by the other party. In this section, we examine situations in which, 
although the process of contract formation is untainted, a contract may still be 
unenforceable because the contract itself either violates or runs directly con-
trary to some public policy. Such contracts are often said to be unenforceable 
because of “illegality,” but that term is a misnomer because in many situations 
the contract itself is not, strictly speaking, illegal. See E. Allan Farnsworth, 
Contracts §5.1, at 315 (4th ed. 2004).

Judicial refusal to enforce a promise because it violates some standard 
of public policy has early roots in the common law. Fifteenth and sixteenth 
century courts refused to enforce contracts that involved usury. Similarly, 
contracts in “restraint of trade” were held invalid. For example, in John 
Dyer’s Case, 2 Hen. V, f.5, p.26 (1414), an action on a bond, the defendant 
pleaded by way of defense that he had satisfied his obligation to refrain from 
engaging in his profession of dyer in a certain town for one-half a year. Com-
menting on the pleadings, the judge stated that the defendant could have 
demurred to the bond because the condition was against the common law 
and thereby void. See Alfred W. B. Simpson, A History of the Common Law 
of Contract 506-524 (1987). The materials that follow examine some contem-
porary aspects of public policy limitations on the enforceability of contrac-
tual obligations.

PROBLEM 7-2

Ellen Erickson has been employed as a genetic researcher by Neogenetics, 
Inc., a corporation that is engaged in genetic research and commercial sale of 
products developed by such research. For some time Erickson has been con-
sidering leaving the company and starting her own business. She is concerned, 
however, about the following provision in her employment contract:

8. Covenant not to compete. Employee hereby covenants and agrees that during the 
period of her employment and for a period of two years thereafter, she will not en-
gage, whether directly or indirectly, nor will she have any interest, whether as share-
holder, creditor, or otherwise, in any business that is engaged in genetic research or 
in the marketing of products that are generated by such research.

Erickson has asked your advice about the enforceability of this clause and its 
potential impact on her if she starts her own genetic research firm. In light of 
the case and notes that follow, what advice would you give?


